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This proceeding involves a claim by Daniel S. Somerson (“Complainant”) pursuant to Section
31105 of the Surface Transportation Assistance Act of 1982, 49 U.S.C. §2301 et seq., and applicable
regulations issued thereunder at 29 CFR, Part 1978.  The case was assigned to this tribunal on August
7, 2002, and an initial portion of the hearing was conducted in the U.S. Court House in Jacksonville,
Florida, from September 10-19, when the hearing was suspended at the request of the parties.  The
hearing was scheduled to resume on December 2, 2002, but resumption was canceled to
accommodate resolution of the issues raised by Respondent’s Motion Seeking Protective Order and
Witness Interview Restriction, and the ensuing Order To Show Cause issued by this tribunal, and the
unavailability of an appropriate hearing facility in Jacksonville.

Subsequent to the suspension of the hearing on September 19, however, Complainant has sent
anonymous e-mails to two witnesses and counsel for Respondent, and activated websites dedicated
to haranguing counsel for Respondent, all  with the unmistakable intent to harass and intimidate.
Because threatening and harassing witnesses and an officer of the court overtly attempts to impede
the administration of justice, and because Complainant previously has been sanctioned by a U.S.
District Court for misbehavior related to a prior hearing before the Office of Administrative Law
Judges of the U.S. Department of Labor (“OALJ”), and accordingly was on clear notice that such
behavior would not be tolerated, this tribunal ordered him to show cause why his complaint should
not be dismissed and why the facts relating to the misconduct alleged should not be certified to the
District Court, which retained jurisdiction over the subject of Complainant’s conduct in proceedings
before the OALJ.  Complainant’s response that he has a First Amendment right to engage in such
conduct is unconvincing if not fatuous.  Based on the facts and circumstances leading up to this
juncture of the hearing, this tribunal finds that the complaint should be dismissed with prejudice
pursuant to the implicit authority provided in 29 CFR §18.29 and §18.36, because of the intentionally
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1Complainant’s persistent efforts to disqualify counsel during the proceedings have been
overruled.

2For convenience, copies of the several communications which Respondent identified as
Attachment “A” in its Motion filed November 7, 2002, as cause for relief and which are the basis
for the Order To Show Cause issued by this tribunal are attached hereto as Exhibit A.  The
second and fifth pages of the exhibit, marked (a) and (b), respectively, are deemed in particular to
be threatening communications to witnesses in this case.  The applicable Consent Order of the
U.S. District Court, Middle District of Florida, Jacksonville Division, and appurtenant documents,
of which this tribunal takes judicial notice, are attached hereto as Exhibit B.  Complainant’s
submission dated November 20, 2002, purporting to respond to the Order To Show Cause is
attached hereto as Exhibit C.  Complainant’s supplemental citations submitted December 2, 2002,
is attached hereto as Exhibit D.

329 CFR Part 1978, which provides rules for implementing §405 of the STAA, provides
that  those regulations together with the rules at 29 CFR Part 18 set forth the procedures for
litigation before administrative law judges.  Section 1978.115 also provides authority to Secretary
and administrative law judges in special circumstances to issue for good cause shown such orders
as justice or the administration of §405 requires.  Section 18.1(a) provides that “[t]he Rules of
Civil Procedure for the District Courts of the United States shall be applied in any situation not
provided for or controlled by these rules, or by any statute, executive order, or regulation.” 
Those Rules do not appear to have direct application to the particular circumstances of this case.

provocative and pernicious character of the behavior, because of Complainant’s adamant
unwillingness, despite ample notice, to conform his behavior to proper and reasonable norms in
connection with the prosecution of his claim, and because it is manifest that the imposition of less
severe sanctions would be futile.  The facts should also be certified to the U.S. District Court, Middle
District of Florida, Jacksonville Division.

Background

On November 7, 2002, Respondent filed a Motion Seeking Protective Order and Witness
Interview Restriction relating to Complainant’s alleged transmission of anonymous e-mails to persons
named as witnesses in this case and to Respondent’s counsel, and alleged establishment of anonymous
websites directed at Respondent’s counsel.1 The exhibits submitted by Respondent to document the
communications contain vulgar, abusive, and implicitly threatening messages.2 On November 14,
2002, this tribunal issued an Order To Show Cause why the pending complaint should not be
dismissed with prejudice pursuant to 29 CFR §18.29 and §18.36 because of Complainant’s alleged
misconduct.3 Complainant was also directed to show cause why the facts of the harassment and
intimidation of the witnesses and counsel, apparently by Complainant, should not be certified to the
U.S. District Court, Middle District of Florida, Jacksonville Division, which has retained jurisdiction
over a Consent Order issued in response to Complainant’s abusive misbehavior during a prior STAA
proceeding involving the same Respondent before Administrative Law Judge Richard E. Huddleston.
In re Daniel S. Somerson, No. 3:02-cv-121-J-20-TEM (D.C. M.D. Fla. Apr. 8, 2002)  That Consent
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4The return date for the Order To Show Cause was extended from November 18 to
November 25, 2002, to accommodate the representation by Complainant’s counsel that he was
too ill to respond by November 18.

5The Order To Show Cause was faxed to the parties and counsel, in accordance with
practice in this proceeding.  The same day that the Order To Show Cause was issued, November
14, 2002, Complainant filed a motion to vacate the Show Cause Order or extend time for
response.  The motion contained various contentions, related for the most part to the assertion of
an unqualified right of free speech in regard to the order, and demands for relief, including the
request for extension of time to respond.  In addition, however, attached to the motion are two
extraneous documents: a  “Confidential Civil, Criminal and Administrative Complaint Against
United States Department of Labor Chief Administrative Law Judge John Vittone,” dated
November 8, 2002, addressed to the DOL Inspector General, and a “new STA complaint of
improper Mail Contractors of America management coercion, intimidation and
harrassment–vengeful activities intended to induce DOL Judge Edward Terhune Miller to grant
an unlawful dismissal of his pending DOL whistleblower case on the basis of Mr. Somerson’s
First Amendment and whistleblower protected activity...” and “nam[ing] Mr. Oscar Davis and
Friday, Eldridge and Clark as Respondents because their actions appear to cross the bounds of
zealous representation and are little different than the intimidation of civil rights plaintiffs during
the 1950s and 1960s,” addressed to OSHA. The reason for these submissions was not stated. 
The submission of the complaint filed against the Chief Judge, especially since it has no relevance
to the issues in this case, may be intended as an implicit threat against this tribunal.  The new
complaint against counsel, as well as Respondent, which is not directly relevant to the pending
complaint, has the obvious attributes of continuing harassment of counsel.

Order directed Complainant to

conduct himself within the bounds of appropriate respect and decorum, albeit with
allowance for appropriate zeal and vigor, during any proceedings, and any matter
related thereto, held under the authority of the Office of Administrative Law Judges,
U.S. Department of Labor, and regarding any other official purpose with any person
or organization of the Office of Administrative Law Judges, U.S. Department of
Labor, wherein Daniel S. Somerson is a party, a representative, a witness or other
participant.

Complainant was directed by this tribunal in the Order To Show Cause to admit or deny that he was
the originator of the communications complained of, and was advised that failure to admit or deny
would be deemed an implicit admission.
 

Complainant’s response to the Order To Show Cause issued by this tribunal was submitted
on November 20, 2002.4 In the response Complainant declared that he “stands on his prior responses
to the Respondent’s filings and the Court’s Show Cause Order and moves for the Court to lift the
stay and to kindly rule on discovery matters.”5 On December 2, 2002, Complainant filed a string of



-4-

6Complainant’s string of supplemental citations filed on December 2, 2002, apparently
involve controversies related to the First Amendment.  It is a truism that the First Amendment of
the Constitution has wide protective scope.  However, the relevance of the citations by the
Complainant to the particular circumstances and issues before this tribunal is not explained, and is
not apparent from the connected parentheticals.  Neither the facts nor the law of these citations
are elucidated or related to the particular issues raised by the Order To Show Cause. Nor is there
any indication that any of the cases cited might somehow condone the intimidation and
harassment of witnesses and counsel by Complainant presently at issue in this case.

7In his response of November 20, 2002, Complainant makes impertinent assertions and
intemperate characterizations that go beyond appropriate zeal and vigor, and are disrespectful to
the dignity of this tribunal, burdensome, and a waste of this tribunal’s time.  Specifically, the
suggestion that this tribunal had ruled that activities on Complainant’s website after his
termination are irrelevant obviously applies to the merits of the Complainant’s termination by
Respondent, not to contumacious conduct affecting the orderly processes of adjudication. 
Worker criticism of employers’ actions or large organizations referred to by Complainant is not
pertinent.  Nor is the right to litigate, which is not in issue.  Criticism of judicial conduct is not in
issue or a present factor in the proposed sanction.  Nor is prior restraint of free speech.  Citations
to authorities involving journalists’ publications are not related to the issues addressed in the
Order To Show Cause.  Complainant’s suggestion that any order against Complainant based upon
Respondent’s website surveillance would be poisoned by that surveillance is manifestly frivolous,
since any such publication on the website would be by its very nature an invitation to be seen, and,
if directed against Respondent or its agents or counsel, would presumably be intended to be seen
by them among others.  Moreover, the ad hominem communications which are the subject of the
Order To Show Cause, and which have nothing whatever to do with safety or fatigue as it applies
to truckers, or indeed anything except implicit threats, and scurrilous insults in the nature of
harassment,  are not protected activity in issue under the STAA The unspecified accusations of
STAA violations against Cole, to the extent that they are not blatant harassment, would
presumably have been presented for the orderly adjudication process invoked by his claims
previously or pending before this tribunal.  In general, the response to the Order To Show Cause
filed by counsel on Complainant’s behalf, presumably with Complainant’s knowledge and
approval, is characterized by belligerence, lack of rational argument, presentation of irrelevant
matters, and general disrespect for the authority of this tribunal.

supplemental citations.6 On December 5, 2002, Respondent filed an Opposition to Complainant’s
Supplemental Citations and Support for Dismissal Sanction.

Complainant’s response to the Order To Show Cause conspicuously ignores the concerns
raised in the Order To Show Cause, which were precisely directed to the e-mail communications of
implicitly threatening nature, and e-mail and website characterizations directed at Respondent’s
counsel that are provocative, vulgar, and egregiously abusive. Rather, the response recites unfocused,
inchoate, and verbose allegations referring to First Amendment rights.7 Complainant’s response is
fairly construed as a defiant declaration that Complainant will not conform his behavior to reasonable
or generally acceptable norms or cooperate with this tribunal in the orderly conduct of the hearing
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8An administrative law judge has the authority to question witnesses.  29 CFR
§18.29(a)(2); United States v. Pierce, 62 F.3d 818, 834 (6th Cir. 12995)(questioning by a trial
judge is appropriate since “[t]he trial judge’s duty is to conduct a trial in an orderly fashion and
obtain truth and justice”); Shusterman v. Ebasco Servs. Inc., 1987-ERA-27 (Sec’y Jan. 6, 1992);
Duncan v. Sacramento Metro. Air Quality Management Dist., 1997-CAA-12 (ALJ Oct. 16,
1998)(order denying motion).  Complainant’s citation of Management Information Technologies,
supra, as grounds for refusal to admit or deny that he was the source of the threatening and
harassing e-mails and websites is manifestly inapposite.  In that case, the court held that the
defendants were not entitled to compel production of documents received by the plaintiff from
confidential sources within a pipeline company that might betray the identities of those providing
information on the company’s alleged environmental abuses, where the identities of the
confidential sources were not crucial, either specifically for the defense or for the broader purpose
of additional discovery.  The instant inquiry, however, is about conduct by the Complainant which
attempts to disrupt the hearing process, and which is not even arguably protected conduct. 
Unlike Management Information Technologies, this case involves a judicial inquiry into apparent
misconduct of a litigant, rather than a ruling on discovery relating to the merits of the case.  By
contrast, Complainant has aggressively promoted his identity as a whistleblower.

9The websites in question are www.geocities.com/oscardavissucks,
www.mailcontractorssucks.hpg.ig.com.br/, and www.oscardavissucks.hpg.ig.com.br/, not
Complainant’s www.truckingsolutions.com website.  This tribunal has not viewed any of
Complainant’s websites, except insofar as printed pages from those websites have been submitted
in filings by the parties.  This tribunal has not viewed the www.truckingsolutions.com website
because it is involved with one of the primary issues raised by the complaint, and this tribunal has
been put on notice that Complainant has posted material about the undersigned on that site

pending before it in conformity with the Consent Order or otherwise.  Complainant also refused to
admit or deny whether he was the source of the e-mails and websites, asserting:

Any effort to compel Mr. Somerson to give testimony on his own (others’) web
activities would invade the First Amendment and violate DOL whistleblower
precedents.  Before Respondent asks any questions relating to protected activity,
Respondent should be ordered to post a bond equal to the lifetime future income
(with retirement benefits) of all persons concerned, so as to protect against retaliation.
See, Management Information Technologies v. Alyeska Pipeline Service Co., 151
F.R.D. 478 (D.D.C. 1993)(Judge Stanley K. Sporkin)(barring employers asking
whistleblower identification questions unless defendants post a bond equal to
whistleblowers’ lifetime future income, benefits and pension and other retirement,
protecting them from retaliation).

Findings of Fact and Conclusions of Law

Based on Complainant’s failure to admit or deny8 that he was the source of the e-mails and
websites complained of by the Respondent,9 and the circumstances of this case which clearly support
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against the advice of his counsel. See Somerson v. Mail Contractors of America, Inc., 2002-
STA-44 (Sept. 6, 2002)(Order Denying Advisory Opinion).

10The November 5, 2002, e-mail directed to Eli Gray was titled “ELI GRAY WEARING
STRIPES,” and suggests that “criminal charges and resulting indictments” for “conspiracy,
racketeering” are imminent, and demands, “Turn yourself in before we have to hunt you down
like a dog.”  The October 8, 2002, e-mail directed to Larry Cole was titled “Every breath you
take, every move you make, I’ll be watching you,” and opens, “You asked for it *shithead*, now
you gotta BELLY-FULL of trouble. (You ain’t seen nothin yet)” Among other things, it accuses
Cole of “EXTREME perjury” in the pending case.  Though the precise meaning of these
communications is not unambiguous, this tribunal finds that the e-mails, even if they were
interpreted not to explicitly threaten physical harm, are intentionally and unambiguously harassing
and threatening in tone. See generally United States v. Shoulberg, 895 F.2d 882, 884-85 (2d Cir.
1990)(alternative explanations for apparently threatening words do not prevent trier of fact from
drawing reasonable inferences from the words used and the pertinent circumstances).  
Furthermore, these communications have occurred while Complainant is constrained to conduct
himself within the bounds of appropriate respect and decorum pursuant to the Consent Order
entered by the U.S. District Court on April 8, 2002.

11The propriety of contacts with Respondent’s witnesses on behalf of Complainant has
been an ongoing issue in this case, as is made evident, inter alia, by Respondent’s request for
protection in this regard in the motion for protective relief that precipitated the Order To Show
Cause.

the inference that Complainant is responsible for the communications in question, this tribunal finds
that Complainant was the originator of those communications.  

The e-mails and web pages submitted by Respondent in support of its motion consist of
twelve documents.  Those documents were attached as Attachment “A” to the motion.  One e-mail
of a threatening nature was sent to a prospective witness, Eli Gray.  Two e-mails, one of which had
a threatening tone, and the other of which was egregiously abusive, were sent to the witness Larry
Cole, who had previously testified and has been identified by Complainant for recall.10 The remaining
samples reflect extremely abusive, hostile, and often vulgar insults directed at Respondent’s counsel.
This tribunal finds that, under the circumstances, the communications were intended to intimidate,
harass, and threaten participants in the proceedings being conducted by this tribunal.  This tribunal
finds that these communications are inconsistent with fair, orderly, and dignified process in the
resolution of disputes properly before this tribunal. 
 

A party’s threatening or harassing witnesses and opposing counsel is a basic trespass upon
the integrity of the judicial process.  Interference with witnesses testifying before a Federal agency
is a very serious matter, as has been explicitly recognized by the Secretary.  See Remusat v. Bartlett
Nuclear, Inc., 94-ERA-36 (1996), 1996 WL 171434 (DOL Off.Adm.App.) at 5 fn.5 (citations
omitted).11 The United States Code criminalizes any endeavor to influence, intimidate or impede any
witness in any proceeding before any department or agency of the United States.  Confronted with
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an allegation suggesting such interference, this tribunal elected in the circumstances of this case to
issue the Order To Show Cause as an initial response to an indication of a serious trespass upon the
integrity of the proceedings before it. Complainant’s response is rambling and vague, but clearly
reflects an uncompromising attitude that mere reference to First Amendment rights provides him with
total license to engage without restraint or limitation of any kind in the type of abusive behavior
complained of by Respondent and identified by this tribunal as potentially sanctionable in the Order
To Show Cause.  Such a view of the First Amendment is insupportable.

The United States Supreme Court has held that “potentially expressive activities that produce
special harms distinct from their communicative impact...are entitled to no constitutional protection.”
Roberts v. United States Jaycees, 468 U.S. 609, 628, 104 S. Ct. 3244, 3255 (1984).  Thus, attempted
intimidation or harassment of a witness or counsel for the opposing party is not protected speech.
See United States v. Shoulberg, 895 F.2d 882, 886 (2d Cir. 1990)(threat to intimidate witness not
protected by First Amendment); United States v. Velasquez, 772 F.2d 1348, 1357 (7th Cir. 1985),
cert. denied, 475 U.S. 1021, 106 S. Ct. 1211 (1986)(“A threat to break a person’s knees or pulverize
his automobile as punishment for his having given information to the government is a statement of
intention rather than an idea or opinion and is not part of the marketplace of ideas.”) Based on the
documentation presented by Respondent, Complainant’s lack of denial that he was responsible for
the communications, and the lack of Constitutional protection for statements intended to harass and
attempt to intimidate witnesses and an officer of the court, this tribunal finds that Complainant has
engaged in sanctionable conduct in this case.

Certification of facts to the United States District Court

Complainant’s response to this tribunal’s Order To Show Cause does not present a credible
argument as to why his conduct in this case should not be certified to the United States District Court
for appropriate action.  This tribunal finds that Claimant’s abusive and threatening e-mails and
websites are in clear violation of the Consent Order executed and issued in In re Daniel S. Somerson,
No. 3:02-ev-121-J-20-TEM (D.C.M.D. Fla. Apr. 8, 2002).  Accordingly, this order with attachments
will be submitted to that court as a certification of apparent violation of the Consent Order by
Complainant.

Sanction for abuse of witnesses and opposing counsel

The motion filed by Respondent that prompted this tribunal’s Order To Show Cause sought
a protective order against the abusive e-mails and websites and certain restrictions on Complainant’s
contacts with a prospective witness.  However, intimidation of witnesses and opposing counsel is an
extreme manifestation of misconduct, especially in view of Complainant’s prior admonishment in the
recent proceeding before Judge Huddleston, which led to the Consent Order entered by the U.S.
District Court.  Intimidation and harassment of witnesses is not protected activity and is within the
ambit of conduct proscribed by 18 U.S.C. §1505, which prohibits any endeavor to influence,
intimidate or impede any witness in any proceeding before any department or agency of the United
States.  Complainant’s response to this tribunal is, in effect, a manifesto of contempt for the concerns
and the burdens his behavior imposes upon the legal process of this tribunal.  It defiantly establishes
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12The Administrative Review Board has recognized its inherent authority to demand that
all litigants including pro se litigants comport themselves with a measure of civility and respect for
the tribunals that hear their cases.  See More v. R & L Transfer, Inc., ARB No. 01-044, ALJ No.
2000-STA-23 (ARB June 28, 2001), citing Pickett v. TVA, ARB No. 00-076, ALJ Nos. 99-CAA-
25, 00-CAA-9 (ARB Nov. 2, 2000).

13The Secretary in Cohen observed that STAA proceedings are governed by the
regulations at 29 CFR, Part 1978, and ruled that when no provision in Part 1978 covers the
situation at issue, the regulations at 29 CFR, Part 18 are applicable. 29 CFR §1978.106(a).  Part
18 provides that where a party fails to comply with any order of an administrative law judge:

the administrative law judge, for the purpose of permitting resolution of the
relevant issues and disposition of the proceeding without unnecessary delay despite
such failure, may take such action in regard thereto as is just, including but not

that Complainant is not able or willing to conform his behavior to reasonable norms, as generally
recognized, as required by governing regulations, and the Consent Order generated by his
misbehavior at the prior proceedings to which he was a party.

The authority of federal courts to dismiss cases to sanction conduct by a party or counsel that
is disrespectful to the court and to deter similar misconduct in the future, even absent a showing of
prejudice to the other party is well established.  See generally, Chambers v. Nasco, Inc., 501 U.S.
32, 111 S. Ct. 2123 (1991)(Dismissal of lawsuit is a particularly severe sanction for conduct that
abuses judicial process, but is within discretion of federal court.); Lightning Lube, Inc. v. Witco Corp,
4 F3d 1153, 1178-79 (3d Cir. 1993); Shea v. Donohoe Constr. Co., 795 F. 2d 1071 (D.C. Cir.
1986)(Prejudice to other party, severe burden on judicial system not mitigated to lesser sanction,
punishing abuse and deterring misconduct are rationales supporting dismissal based on counsel’s
misconduct, but often requires showing that client deserves sanction.); Televideo Systems, Inc. v.
Heidenthal, 826 F.2d 915, 916-17(9th Cir. 1987)(Courts have inherent powers to dismiss actions or
enter default judgments for failure to prosecute, contempt of court, or abusive litigation practices,
though sanction for cause unrelated to merits of controversy may violate due process.)  Similarly, the
regulation at 29 CFR §18.29 provides the administrative law judge with all powers necessary to the
conduct of fair and impartial hearings.  When sanctions need enforcement, authority is provided for
recourse to the appropriate Federal District Court.

Dismissal of Complainant’s case pending before this tribunal does not require such recourse
for enforcement when exercised, as here, for the purpose of regulating the conduct of the proceedings
pursuant to the necessary and appropriate powers vested in the Secretary of Labor.  §18.29(a)(7).
Persons appearing in proceedings before this tribunal are expected to act with integrity, and in an
ethical manner in accordance with 29 CFR §18.36.12 Violations are subject to sanction, up to, and
including dismissal of the cause.  See Cohen v. Roberts Express, 1991-STA-29 (Sec’y Feb. 11,
1992)(Secretary’s approval of dismissal under 29 CFR §18.6(d)(2)(v) by administrative law judge
of case where the Complainant failed to accept certified mail, had not responded to several orders
issued by the administrative law judge, and had not responded to telephone communications from the
administrative law judge.)13 The misbehavior in the instant case is far more serious than that which
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limited to...(v) [ruling]...that a decision of the proceeding be rendered against the
non-complying party....

29 CFR §18.6(d)(2).

justified dismissal in Cohen. If there is inherent authority to demand that all litigants including pro
se litigants comport themselves with a measure of civility and respect for the tribunals that hear their
cases, a fortiori there is such power to act where a party threatens or harasses witnesses in a pending
case.

In Somerson v. Mail Contractors of America, 2002-STA-18 and 19 (ALJ Feb. 20, 2002), in
which Complainant was recently involved and of which this tribunal takes judicial notice, Judge
Huddleston found that Complainant’s actions required dismissal of the case for specified misconduct,
including willful and intentional violation of court orders, abuse of personnel during telephone calls,
and disruption of the conduct of the formal hearing.  He recounted his authority as administrative law
judge in this respect pursuant to the general grant of authority to regulate the course of the hearing,
subject to published rules of the agency, under the Administrative Procedure Act, 5 U.S.C. §556(c).
He also cited The Rules of Practice and Procedure for Administrative Hearings Before the Office of
Administrative Law Judges at 29 CFR Part 18, which include in §18.36 (Standards of Conduct) that
all persons appearing are expected to act with integrity, and in an ethical manner, and that an
administrative law judge may exclude parties, participants, and their representatives for refusal to
comply with directions, continued use of dilatory tactics, refusal to adhere to reasonable standards
of orderly and ethical conduct, failure to act in good faith, or violation of the prohibition against ex
parte communications.  He also cited a range of sanctions provided under §18.6(d)(2).  

This tribunal also deems it significant that, prior to his appearance before Judge Huddleston,
Complainant had prosecuted complaints alleging discrimination under the STAA by a different
respondent on behalf of himself and another employee.  Somerson v. Yellow Freight System, Inc.,
1998-STA-9 and 11 (ALJ Feb. 18, 1999)  On appeal, the Administrative Review Board, which
dismissed the complaints, declined to dismiss the complaints on the  ground that Complainant
repeatedly engaged in improper conduct during the hearing before the administrative law judge,
explaining, 

A review of the hearing transcript leaves little doubt that Somerson engaged in defiant
and impertinent conduct that hindered his ability to present a coherent case, and
would have resulted in disciplinary action in a federal district court.   It is also plain
that Somerson was loud and abusive toward Yellow Freight’s counsel, witnesses, and
the ALJ....We deplore the manner in which Somerson disrupted the hearing, and
abused the parties, witnesses, and ALJ in this case.  However, we are not in a position
to second guess the ALJ’s decision regarding how to control his courtroom.
Moreover, there is no regulation that would allow this Board to impose the sanction
of dismissal for improper conduct, per Yellow Freight’s motion.

Somerson v. Yellow Freight System, Inc, ARB No. 99-005 (ARB Feb. 18, 1999)(Final Decision and
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Order at slip op. pp. 18-19).  The administrative law judge, on the other hand, has an affirmative
grant of authority to conduct fair and impartial hearings under §18.29.  The Administrative Review
Board noted that the administrative law judge clearly would have been acting within his authority
under 29 CFR §18.36 had he barred the Complainant from the proceeding.  Instead, the
administrative law judge had attempted in his sound discretion to persuade Complainant to comply
with standards of proper conduct and his orders.  The futility of that course of action can now be
inferred from the course of the subsequent proceedings before Judge Huddleston and this tribunal,
as well as those before the United States District Court which issued the Consent Order.  It would
have been inappropriate for this tribunal to have anticipated the behavior in question and to have
ordered the Complainant not to have threatened or harassed witnesses prior to the occurrence.
Likewise, this tribunal could hardly have anticipated the particular harassment of counsel, which
Complainant adamantly insists is protected as free speech, in such a way as to have prevented the
deleterious effects on the dignity and integrity of the hearing process.  Yet the impropriety of
Complainant’s conduct which has occurred is self-evident.  It is clear, therefore, that the
administrative law judge who conducts the hearing must act to protect the integrity and dignity of the
proceedings before him or her.  Where that integrity and dignity have been sufficiently impaired, and
the circumstances warrant the severity of the sanction, this tribunal must be deemed, not only to have
authority to exclude the party from the proceedings, which would be tantamount to dismissal, but to
have inherent judicial power to end the proceedings with a dismissal of the case pursuant to the
implicit authority granted to administrative law judges in 29 CFR §18.29.  See generally, Chambers
v. Nasco, Inc., 501 U.S. 32, 111 S. Ct. 2123 (1991).  

Although Complainant appeared before Judge Huddleston pro se, in circumstances that vary
somewhat from those in this case, where Complainant has been represented by counsel, it is clear
from Complainant’s response to the Order To Show Cause that he has no intention of conforming
his conduct to reasonable norms.  When it descends to the level of witness intimidation and
harassment, and harassment of opposing counsel, an officer of the court, Complainant’s behavior is
indefensible under any claim of appropriate zeal and vigor in pursuit of a claim.  This tribunal is
persuaded that issuance of a protective order and other directives relating to Complainant’s
communications with and about witnesses and opposing counsel would be futile, as is evident from
complainant’s actions in this case, including his extensive pleadings filed by counsel on his behalf, and
as described in decisions relating to prior proceedings before the Office of Administrative Law
Judges.  It is absolutely clear that Complainant is simply not willing to respect the integrity and
decorum of proceedings before OALJ or this tribunal.  Continuation of the instant proceedings would
only serve to permit Complainant to attempt to continue his abuse of judicial process to harass and
intimidate.  Dismissal of a complaint for misconduct is an extreme sanction, but the obvious bad faith
and the intentional compromise of the integrity of the hearing process and Complainant’s history of
contumacious conduct in proceedings before the Office of Administrative Law Judges establish that
lesser sanctions would be ineffective in regard to his abusive behavior.   

The threatening communications to and harassment of the two witnesses in the circumstances
of this case, in and of themselves, and, in addition, those circumstances considered in light of the
terms of the Consent Order filed on April 8, 2002, in the United States District Court, Middle District
of Florida, Jacksonville Division, justify the severe sanction of a dismissal of this case.  In addition,
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14Certain powers are enumerated under §18.29, but explicitly without limitation.  The
Supreme Court has recognized the functional equivalence of administrative law judges with
judges of the federal courts.  See Butz v. Economou, 438 U.S. 478, 514 (1978).  Barring
Complainant from the forum whose authority he has invoked to adjudicate his claim because of
his disrespect for that process would be tantamount to dismissal of the claim.  Dismissal is an
inherent power of judicial action in an appropriate case and does not, like other sanctions, require
recourse to a Federal District Court to be effectively implemented by this tribunal.

the abusive communications directed at Respondent’s counsel are sanctionable as burdensome to and
contemptuous of the integrity and orderly process of this tribunal.   29 CFR §18.29 provides the
administrative law judge with all powers necessary to the conduct of fair and impartial hearings.14

Persons appearing in proceedings before this tribunal are expected to act with integrity, and in an
ethical manner in accordance with 29 CFR §18.36.  Violations are properly subject to sanction.  Here
there is the unmistakable pattern of contumacious conduct which is essential to imposition of the
dismissal sanction, where a lesser sanction would not better serve the interests of justice. See Billings
v. TVA, 89-ERA-16(Sec’y Final Dec./ and Ord., July 29, 1992), aff’d, 25 F.3d 1050 (6th Cir. 1994);
Trocanna v. Arctic Slope Inspection Service, 97-WPC-1 (ARB Nov. 6, 1997)  Complainant has had
ample notice thereof and opportunity to restrain his behavior to the bounds of appropriate respect and
decorum in the forum where he has sought relief through adjudication of his complaint.   

RECOMMENDED ORDER

Based on the foregoing, it is ORDERED that this case be dismissed with prejudice.  The facts
hereof shall be certified to the United States District Court, Middle District of Florida, Jacksonville
Division, for such action as may be deemed appropriate in respect of the specified violation of the
Consent Order filed on April 8, 2002, In re Daniel S. Somerson, Case No. 3:02-cv-121-J-20-TEM.

A
EDWARD TERHUNE MILLER
Administrative Law Judge

Washington, D.C.





















































U.S. Department of Labor  Office of Administrative Law Judges
 800 K Street, NW, Suite 400-N
 Washington, DC  20001-8002

 (202) 693-7300 
 (202) 693-7365 (FAX)

Issue Date: 14 November 2002

In the Matter of:

DANIEL S. SOMERSON,
Complainant,

v.

MAIL CONTRACTORS OF AMERICA, INC.,
Respondent.

CASE NO: 2002-STA-44

ORDER TO SHOW CAUSE

On November 7, 2002, Respondent filed a Motion Seeking Protective Order and Witness
Interview Restriction, alleging that “[b]oth before and following the September 10-19, 2002 hearing
in this matter Complainant has (a) directly and recently anonymously sent Respondent’s counsel and
Respondent’s management witnesses insulting and abusive e-mails, a practice that continues to date,
and (b) opened anonymous web sites directed at both the undersigned counsel and Respondent.”
Attachment A to the motion consists of twelve samples of such e-mails one apparently directed to the
prospective witness Gray, two to the witness Cole, who has previously testified, and six to
Respondent’s counsel Davis.  The attachment also includes two pages, apparently from a website,
containing similar abusive characterizations directed at counsel Davis, an officer of the court.   The
communications are vulgar, abusive, and in some cases, Respondent suggests with good cause,
implicitly threatening.  Respondent requests that this tribunal issue a show cause order as prelude to
issuance of a Protective Order prohibiting all such conduct or similar activities in the future.
Respondent also requests reconsideration of the suggestion of this tribunal to Respondent’s counsel
that the interview of Respondent’s supervisor, Richard Mason by Complainant’s counsel be allowed
outside of the presence of Respondent’s counsel and that any such interview be so arranged that
Respondent’s counsel can be present telephonically.

Although the communications identified by Respondent’s counsel are facially anonymous,
Respondent suggests that there is no doubt that Complainant is responsible for them.  The
circumstances so suggest.  However, Complainant’s counsel has filed a response renewing his prior
motion previously denied to disqualify Mr. Davis as counsel and filing Complainant’s “Twelfth Motion
In Limine and Motion To Strike the Impertinent, Irrelevant Filing of Alleged Post Trial Protected
Activity.”  Complainant’s response suggests that Respondent is seeking to prejudice the Court with
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evidence of alleged protected activity, to wit, the post-firing status of either Complainant’s web site
or other web sites, and suggests that the argument and exhibits should be stricken as irrelevant.  The
nature and circumstances of the communications, however, suggest an intentional interference with
the processes of justice.  Implicit in Complainant’s response, which includes a reiteration of free
speech rights, and does not include a denial, is an admission that Complainant is the source of the
offensive material.

In connection with a previous proceeding before the Office of Administrative Law Judges, a
Consent Order was issued in re Daniel S. Somerson, Case No.: 3:02-ev-121-J-20-TEM, Unmited
States District Court, Middle District of Florida, Jacksonville Division, which ordered, inter alia,
“[t]hat Daniel Somerson shall conduct himself within the bounds of appropriate respect and decorum,
albeit with allowance for appropriate zeal and vigor, during any proceedings, and any matter related
thereto, held under the authority of the Office of Administrative Law Judges, U.S. Department of
Labor, and regarding any other official purpose with any person or organization of the Office of
Administrative Law Judges, U.S. Department of Labor, wherein Daniel S. Somerson is a party, a
representative, a witness or other participant.”

In addition, 29 CFR §18.36 provides that all persons appearing in proceedings before an
administrative judge are expected to act with integrity, and in an ethical manner, and provides
sanctions for refusal to adhere to reasonable standards of orderly and ethical conduct.  29 CFR §18.29
provides that the administrative law judge shall have all powers necessary to the conduct of fair and
impartial hearing. Communications of the character alleged by Respondent are deemed inimical to the
orderly conduct of a fair an impartial hearing, and inconsistent with the ethics and integrity appropriate
to the conduct by the parties of such a hearing.  Such conduct also tends predictably to cause
complaints and other responses for just cause which create distractions and extraneous issues which
require the attention of the tribunal.  Complainant has ample notice that such behavior will not be
tolerated.  Wherefore,

Complainant is directed to show cause not later than close of business on November 18, 2002,
why the facts relating to the misconduct alleged should not be certified to the U.S. District Court
which has retained jurisdiction, and why the pending complaint, 2002 STA 44, should not be
immediately dismissed with prejudice.  As part of any response to this order, Complainant shall admit
or deny that he is the originator of the communications complained of.  Failure to admit or deny as
required shall be deemed an implicit admission.

A
EDWARD TERHUNE MILLER
Administrative Law Judge

Washington, D.C.




